





Unless otherwise requested by the Company in writing, our assignment would exclude
any work on any financing through a public or private securities offering or an R&D
partnership (collectively referred to as an “R&D Financing”) and we specifically
understand that another advisor is likely to be hired to help the Company with those
matters.

You will, of course, retain complete control and discretion over whether and when to
proceed with any Strategic Transaction, including the terms thereof.

in connection with our engagement, the Company will furnish us with all information
concerning the Company which we reasonably deem appropriate and will further
provide Advisor with access to the Company’s officers, directors, employees,
accountants, counsel and other representatives (collectively, the “Representatives”), it
being understood that Advisor will rely solely upon such information supplied by the
Company and its Representatives without assuming any responsibility for independent
investigation or verification thereof. Except as expressly authorized by the Company,
we will maintain the confidentiality of non-public information delivered to us by the
Company.

In connection with the Services described above, the Company shall pay Advisor a
“Retainer Fee” of $150,000, and a Success Fee of (i) 3% of Transaction Value (as defined
below) in the case of a Company Sale (as defined below) less the Retainer Fee or (ii) 6%
of Transaction Value in the case of an Asset Sale (as defined below) less the Retainer
Fee. No Success Fee shall be paid on any Strategic Transaction between the Company or
a Company subsidiary and either (i) governmental entities in the State of Texas,
including, without limitation a State university, or (i) any entity owned in whole or in
part by an Affiliate of the Company. An “Affiliate “means an officer, director of the
Company or any person who was an officer or director of the Company within six
months of the date hereof, or a holder of 5% or more of the Company’s capital stock
issued and outstanding on the date of this letter.

In a situation where the Company receives payments over time, (such as, for example,
royalties, note payments, future payments or “earn outs”) our fee shall be payable at
the time that each such payment is actually received by the Company or its
stockholders. For example, in the event of a Company Sale for $6 million today and an
additional $20 million in one year and continuing royalties or other future payments
based upon contract terms, we would receive a fee of $30,000 ($180,000 less the
$150,000 Retainer Fee) today, another $600,000 in one year and three percent {(3%) of
each future payment when it is actually received by the Company or its shareholders In
the event of an Asset Sale for $6 million today and an additional $20 million in one year
and continuing royalties or other future payments based upon contract terms, we
would receive a fee of $210,000 ($360,000 less the $150,000 Retainer Fee) today,
another $1,200,000 in one year and six percent (6%) of each future payment when it is
actually received by the Company or its shareholders.



We acknowledge that no Success Fee for any Strategic Transaction shall be due if the
cash consideration from such Strategic Transaction is insufficient to pay such Success
Fee. Further, our Success Fees from future payments, such as royalties, note payments
and “earn outs” will be limited to $5 million, in the aggregate.

For purposes of this Letter Agreement, “Transaction Value” shall mean the total
consideration paid or payable (e.g., cash, property, stock, milestones, royalty payments,
options, warrants or other securities, consulting agreements, non-compete provisions,
earn-outs, working capital, excluded assets that are intended as purchase consideration,
and deferred or escrowed consideration) to the Company and/or its shareholders.

For purposes of this agreement, the term “Company Sale” shall be defined to include a
transaction in which a Third Party acquires more than fifty percent (50%) or more of the
capital stock of the Company whether by way of business combination, management
buyout, acquisition, going private transaction, stock purchase, tender offer,
restructuring or reorganization or any similar transaction regardless of whether the
Company is the surviving entity.; provided that such transaction is approved or
recommended by the Company’s Board of Directors, The term “Third Party” means a
party who is not an Affiliate.

For purposes of this agreement, the term “Asset Sale” shall be defined to include a
transaction in which the Company sells one of its assets outside of its ordinary course of
business. An “Asset Sale” will not include transactions between or among entities whose
financial statements, prior to such transaction, are consolidated with those of the
Company for financial accounting purposes, or a sale to an Affiliate.

For clarity, an R&D Financing shall not be considered an Asset Sale or Company Sale.

In addition, we agree to provide a Fairness Opinion to the Board of Directors for a fee of
§150,000 if one is requested in the context of a sale of the Company or one of its assets.

Promptly upon request and regardless of whether a Strategic Transaction occurs, the
Company agrees to reimburse Advisor in cash for all of Advisor’s reasonable out-of-
pocket expenses, including the fees and expenses of its legal counsel, if any, and any
other advisor retained by Advisor, resulting from or arising out of this engagement; and
provided that such reimbursable expenses shall not exceed $20,000 without the
Company’s prior written approval.

Following the Company’s announcement of a Strategic Transaction, Advisor may, at its
option and expense place a “tombstone” announcement that is consistent with the
Company’s announcement, announcing Advisor’s role in such transaction. Advisor may
include the reproduction of the Company’s logo and a hyperlink to the Company’s
website on Advisor’'s Website and promote such role in such financial and other
newspapers and journals as it may choose; provided that the content of all
announcements and advertisements other than a basic “tombstone” announcement are
first approved in writing by the Company, which approval will not be unreasonably
withheld. Furthermore, if requested by Advisor, the Company shall include a mutually



acceptable reference to Advisor in any press release or other public announcement
made by the Company regarding the matters described in this letter.

Since Advisor will be performing service for the Company in connection with its
engagement hereunder, the Company and Advisor agree to the indemnity provisions
and other matters set forth in Annex A which is incorporated by reference into this
agreement.

Advisor’s engagement hereunder may be terminated at any time, with or without cause,
by either Advisor or the Company upon ten days’ prior written notice thereof to the
other party; provided, however, that in the event of any termination by the Company in
the absence of a material breach by Advisor that no termination of Advisor’s
engagement hereunder shall affect the Company’s obligations to pay any other fees and
expenses to the extent provided for herein, and to indemnify Advisor and certain
related persons and entities as provided in Annex A referred to above. If Advisor
terminates this engagement without cause within six months of the date hereof and
before a Strategic Transaction is completed Advisor shall refund the Retainer Fee.

For any fee payable with respect to a Strategic Transaction entered into within 6 months
after the end of the term of this Letter Agreement with a party that prior to the
termination (i) was introduced to the Company by Advisor, {ii) with whom Advisor has
had substantive discussions, and (iii) who Advisor has identified in writing to the
Company {(and who the Company does not object to in writing within three days of such
identification) (a “Retained Prospect”); and provided the Advisor remains willing and
available to provide its services as reasonably requested by the Company to assist in
completing a Strategic Transaction with such Retained Prospect, the Success Fee shall be
due if a Strategic Transaction is consummated with such Retained Prospect.

In connection with this engagement, Advisor is acting as independent contractor and
not in any other capacity, with duties owing solely to the Company and nothing in this
letter or the nature of our services shall be deemed to create a fiduciary or agency
relationship between us and the Company or its stockholders or to authorize us to
execute documents on behalf of, or otherwise bind, the Company or its stockholders.

This agreement contains the entire agreement of the parties with respect to the subject
matter hereof and supersedes and takes precedence over prior agreements or
understandings, whether oral or written, between Advisor and the Company.

This agreement cannot be modified or changed, nor can any of its provisions be waived,
except by written agreement signed by both parties. The benefits of this agreement
shall inure to the respective successors and assigns of the parties hereto and of the
indemnified parties hereunder and their successors and assigns and representatives,
and the obligations and liabilities assumed in agreement by the parties hereto shall be
binding upon their respective successors and assigns.

The invalidity or unenforceability of any provision of this letter agreement shall not
affect the validity or enforceability of any other provisions of this agreement or the
Indemnification Agreement, which shall remain in full force and effect. This agreement



may be executed in two or more counterparts, all of which together shall be considered
a single instrument,

Advisor does not provide accounting, tax or legal advice. The Company is authorized,
subject to applicable law, to disclose any and all aspects of this potential transaction that
are necessary to support any U.S. federal income tax benefits expected to be claimed
with respect to any transaction, and all materials of any kind (including tax opinions and
other tax analyses) related to those benefits, without Advisor imposing any limitation of
any kind.

All aspects of the relationship created by this agreement shall be governed by and
construed in accordance with the laws of New York, applicable to contracts made and to
be performed therein.

We are delighted to accept this engagement and look forward to working with you on
this assignment. Please confirm that the foregoing is in accordance with your
understanding by signing and returning to us the enclosed duplicate of this agreement.

Very truly yours,

TORREYA PARTNERS LLC
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By: - Y
Tim Opler,’?Managing Member

Accepted and agreed to:

INTROGEN THERAPEUTICS, INC.

bl

David G. Nance
Chief Executive Officer
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By:

Date



ANNEX A
October 28, 2008

In further consideration of the agreements contained in our engagement letter dated
the date hereof (the “engagement”), in the event that Torreya Partners (the “Advisor”)
or any of its affiliates, the respective directors, officers, partners, members, agents or
employees of Advisor or any of their affiliates, or any other person controlling Advisor or
any of their affiliates (collectively, “Indemnified Persons”) becomes involved in any
capacity in any action, claim, suit, investigation or proceeding, actual or threatened,
brought by or against any person, including stockholders of the Company in connection
with or as a result of the engagement or any matter referred to in the engagement, the
Company will reimburse such Indemnified Person for its reasonable and customary legal
and other expenses (including without limitation the costs and expenses incurred in
connection with investigating, preparing for and responding to third party subpoenas or
enforcing the engagement) incurred in connection therewith as such expenses are
incurred. The Company will also indemnify and hold harmless any Indemnified Person
from and against, and the Company agrees that no Indemnified Person shall have any
liability to the Company or its owners, parents, affiliates, security holders or creditors
for, any losses, claims, damages or liabilities (including actions or proceedings in respect
thereof) (collectively, “Losses”) (A) related to or arising out of (i) the Company’s actions
or failures to act {including statements or omissions made or information provided by
the Company or its agents) or (i} actions or failures to act by an Indemnified Person with
the Company’s consent or in reliance on the Company’s actions or failures to act or (B)
otherwise related to or arising out of the engagement or Advisor performance thereof,
except that this clause (B) shall not apply to any Losses that are finally determined by a
court or arbitral tribunal to have resulted from the bad faith, gross negligence or willful
misconduct of such Indemnified Person or losses resuiting from any contravention or
violation of any rules or regulations of the Securities and Exchange Commission or the
Financial Industry Regulatory Authority caused by an Indemnified Person. If such
indemnification is for any reason not available or insufficient to hold an Indemnified
Person harmless, the Company, subject to applicable law, agrees to contribute to the
Losses involved in such proportion as is appropriate to reflect the relative benefits
received {or anticipated to be received) by the Company, on the one hand, and by
Advisor, on the other hand, with respect to the engagement or, if such allocation is
determined by a court or arbitral tribunal to be unavailable, in such proportion as is
appropriate to reflect other equitable considerations such as the relative fault of the
Company on the one hand and of Advisor on the other hand; provided, however, that, to
the extent permitted by applicable law, the Indemnified Persons shall not be
responsible for amounts which in the aggregate are in excess of the amount of all fees
actually received by Advisor from the Company in connection with the engagement.
Relative benefits to the Company, on the one hand, and Advisor, on the other hand,



with respect to the engagement shall be deemed to be in the same proportion as (i) the
total value paid or proposed to be paid or received or proposed to be received by the
Company or its security holders, as the case may be, pursuant to the transaction(s),
whether or not consummated, contemplated by the engagement, bears to (ii) all fees
actually received by Advisor in connection with the engagement. Notwithstanding
anything herein, the Company shall not be required to (i) reimburse, indemnify or
contribute to Losses to the extent attributable to the gross negligence or willful
misconduct of Advisor or other Indemnified Persons, or (i) pay or reimburse the legal
costs and expenses of Advisor in connection with any dispute or claim between the
parties. If any claim or demand is made against any indemnified Person as to which the
Company may be obligated to provide reimbursement, indemnification or contribution
hereunder, such Indemnified Person, within a reasonable time after receipt of such
claim or demand, shall notify the Company in writing and in reasonable detail of such
claim or demand; provided that the failure to give such notice shall not relieve the
Company from any liability hereunder except to the extent the Company demonstrates
actual prejudice due to such failure. Thereafter, the Company shall have the right to
assume and control the defense and settlement of any such claim or demand.

The Company will not, without Advisor’s prior written consent, settle, compromise,
consent to the entry of any judgment in or otherwise seek to terminate any action,
claim, suit, investigation or proceeding in respect of which indemnification is required
hereunder (whether or not any Indemnified Person is a party thereto) unless such
settlement, compromise, consent or termination includes a release of each Indemnified
Person from any and all liabilities arising out of such action, claim, suit, investigation or
proceeding. The Company will not permit any such settlement, compromise, consent or
termination to include a statement as to, or an admission of, fault, culpability or a
failure to act by or on behalf of an Indemnified Person, without such indemnified
Person’s prior written consent. No Indemnified Person seeking indemnification,
reimbursement or contribution under this agreement will, without the Company’s prior
written consent, settle, compromise, consent to the entry of any judgment in or
otherwise seek to terminate any action, claim, suit, investigation or proceeding referred
to herein.

Prior to entering into any agreement or arrangement with respect to, or effecting, any
merger, statutory exchange or other business combination or proposed sale or
exchange, dividend or other distribution or liquidation of all or a significant portion of its
assets in one or a series of transactions or any significant recapitalization or
reclassification of its outstanding securities that does not directly or indirectly provide
for the assumption of the obligations of the Company set forth herein, the Company will
notify Advisor in writing thereof.

The Company’s obligations hereunder shall be in addition to any rights that any
Indemnified Person may have at common law or otherwise. The Company
acknowledges that in connection with the engagement Advisor is acting as an
independent contractor and not in any other capacity with duties owing solely to the
Company. This agreement and any other agreements relating to the engagement shall
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be governed by and construed in accordance with the laws of New York, applicable to
contracts made and to be performed therein and, in connection therewith, the parties
hereto consent to the jurisdiction of the state courts of New York or the United States
District Courts in New York and the respective appellate courts thereof.
Notwithstanding the foregoing, solely for purposes of enforcing the Company’s
obligations hereunder, the Company consents to personal jurisdiction, service and
venue in any court proceeding in which any claim subject to this agreement is brought
by or against any Indemnified Person. ADVISOR HEREBY AGREE, AND THE COMPANY
HEREBY AGREES ON ITS OWN BEHALF AND, TO THE EXTENT PERMITTED BY APPLICABLE
LAW, ON BEHALF OF ITS SECURITY HOLDERS, TO WAIVE ANY RIGHT TO TRIAL BY JURY
WITH RESPECT TO ANY CLAIM, COUNTER-CLAIM OR ACTION ARISING OUT OF THE
ENGAGEMENT OR ADVISOR PERFORMANCE THEREOF.

The provisions of this agreement shall apply to the engagement (including related
activities prior to the date hereof) and any modification thereof and shall remain in full
force and effect regardless of the completion or termination of the engagement. If any
term, provision, covenant or restriction herein is held by a court of competent
jurisdiction to be invalid, void or unenforceable or against public policy, the remainder
of the terms, provisions and restrictions contained herein shall remain in full force and
effect and shall in no way be affected, impaired or invalidated.

Torreya Partners will indemnify and hold harmless the Company and any of its affiliates
and their officers, directors, shareholders, agents and representatives (“Company
Indemnified Persons”) from and against, and Torreya Partners agrees that no Company
indemnified Person shall have any liability to Torreya Partners or its owners, parents,
affiliates, security holders or creditors for, any losses, claims, damages or liabilities
{including actions or proceedings in respect thereof) (collectively, “Company Losses”)
resulting from the bad faith, gross negligence, willful misconduct, or material breach of
this agreement by Torreya Partners or its agents. If any claim or demand is made
against any Company Indemnified Person as to which Torreya Partners may be obligated
to provide reimbursement, indemnification or contribution hereunder, such Company
Indemnified Person, within a reasonable time after receipt of such claim or demand,
shall notify Torreya Partners in writing and in reasonable detail of such claim or
demand; provided that the failure to give such notice shall not relieve Torreya Partners
from any liability hereunder except to the extent Torreya Partners demonstrates actual
prejudice due to such failure. Thereafter, Torreya Partners shall have the right to
assume and control the defense and settlement of any such claim or demand.

Torreya Partners will not, without the Company’s prior written consent, settle,
compromise, consent to the entry of any judgment in or otherwise seek to terminate
any action, claim, suit, investigation or proceeding in respect of which indemnification is
required hereunder {whether or not any Company Indemnified Person is a party
thereto) unless such settlement, compromise, consent or termination includes a release
of each Company Indemnified Person from any and all liabilities arising out of such
action, claim, suit, investigation or proceeding. Torreya Partners will not permit any
such settlement, compromise, consent or termination to include a statement as to, or
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an admission of, fault, culpability or a failure to act by or on behalf of an Company
Indemnified Person, without such Company Indemnified Person’s prior written consent.
No Company Indemnified Person seeking indemnification, reimbursement or
contribution under this agreement will, without Torreya Partners’ prior written consent,
settle, compromise, consent to the entry of any judgment in or otherwise seek to
terminate any action, claim, suit, investigation or proceeding referred to herein.

Torreya Partners’ obligations hereunder shall be in addition to any rights that any
Company Indemnified Person may have at common law or otherwise.

TORREYA PARTNERS LLC

By: ‘f il \/ji)k L
Tim Opler, Managing Member
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Accepted and agreed to:

INTROGEN THERAPEWJICS, INC.

David6ance

Chief Executive Officer

[O-3-O8

Date



